
EMPLOYER STATUS DETERMINATION
Great Southern Contracting, Inc.

This is the determination of the Railroad Retirement Board

concerning the status of Great Southern Contracting, Inc. (GSCI)

as an employer under the Railroad Retirement Act (45 U.S.C. '231

et seq.)(RRA) and the Railroad Unemployment Insurance Act (45

U.S.C. '351 et seq.)(RUIA).

Information regarding GSCI was provided by Robert M. Menzies,

sole shareholder of Aberdeen Carolina & Western Railway (ACWR)

and chief executive officer/president of GSCI and Patricia

Shenkle, Controller for GSCI. Mr. Menzies stated that GSCI became

incorporated and began its operation on June 19, 1990.  The

Articles of Incorporation states as one of GSCI's purposes as:

(a) To conduct a general contracting, excavation and

construction business; to construct, enlarge, repair,

demolish and engage generally in any work upon buildings,

roads, highways, streets, railroads, bridges, waterworks and

sewers...

GSCI, located in Aberdeen, North Carolina, is owned by Norman C.

Orfall of Barstow, California.  Mr. Menzies stated in the July

31, 1992 letter that he owns stock in GSCI and in ACWR.  Ms.



Shenkle stated in the April 5, 1993 letter that Mr. Menzies owns

100% of the ACWR and does not own any stock in GSCI.

GSCI has a contract agreement with Aberdeen Carolina and Western

Railway, Inc. (ACWR), a covered employer under the Railroad

Retirement Act.  The contract agreement states in part:

GSCI agrees to provide ACWR the services as described below:

(a) Maintenance of way services to include

maintenance, repair, and installation of

crossties, rail, ballast, and all accessory

materials (spikes, bolts, joint bars, etc).  GSCI

will provide the labor to perform these services.

 GSCI will supervise track rehabilitation,

including bid solicitation, under the NC

Department of Transportation (DOT) Grant Program

to insure adherence to NC DOT requirements.

(b) Track inspection services, in compliance with FRA

regulations, as a routine maintenance measure in

an effort to minimize derailments...

ACWR agrees to:



(a) furnish all material, supplies, tools, and

equipment necessary to  carry out these services.

(b) provide administrative office space and equipment

for GSCI to conduct all of their business in order

to effect, as much as possible, immediate

accessibility to GSCI's expertise when needed by

ACWR.

(c) agrees to reimburse GSCI for office space rental,

if administrative office space is not provided by

ACWR.

(d) understands that GSCI provides services for other

customers and ACWR shall not interfere in any way

with such customers or service.

GSCI has a total of eight (8) employees. Mr. Menzies stated that

the employees perform office and maintenance-of-way duties on

Aberdeen Carolina & Western Railway on a weekly basis and other

railroad properties on an as needed basis.  No employees are

supervised by employees of a railroad.

The terms of the agreement is for one year and is automatically

renewed for successive one year periods unless either party 



gives the other written notice.  The payment terms for special

projects are negotiated separately.  Charges for services

rendered are $15.00 per hour with a minimum monthly charge of

$2,000.  Mr. Menzies stated that 60% of GSCI business is

associated with ACWR; 20% with railroad industry in general; and

20% with non-railroad businesses. 

Section 1 of the RRA defines an employer to include the

following:

"(i) any express company, sleeping car company, and carrier

by railroad, subject to subchapter I of chapter 105 of Title

49;

(ii) any company which is directly or indirectly owned or

controlled by, or under common control with, one or more

employers as defined in paragraph (i) of this subdivision,

and which operates any equipment or facility or performs any

services (except trucking service, casual service, and the

casual operations of equipment or facilities) in connection

with the transportation of passengers or property by

railroad...." (45 U.S.C. '231(a)(1)(i) and (ii)).

The RUIA contains the same definition.

Section 202.5 of the Board's regulations, defines when a company



or person is under common control:

"A company or person is under common control with a

carrier whenever the control of such company or person is in

the same person, persons, or company as that by which such

carrier is controlled," (20 CFR 202.5).

According to the information provided, Mr. Menzies serves as

president of GSCI and ACWR.  Mr. Menzies is the sole owner of the

stock of ACWR and formally was a shareholder of GSCI.  Clearly

Mr. Menzies controls ACWR and as president of GSCI directly

influences the policies and operations of that company.  Control

may be manifested by means other than stock ownership.  Cf 20 CFR

202.4.  The Board finds that Mr. Menzies controls the day to day

operations of both GSCI and ACUR and thus GSCI is under common

control with a rail carrier.  Having found GSCI to be under

common control, the Board must now determine whether it performs

a service in connection with rail transportation.  GSCI is

located in the same office facility as ACWR.

Although GSCI is not an exclusive company that devotes its

service to one railroad company, it is nonetheless "under common

control with" ACWR, making it a statutory "employer" if the

services provided to ACWR is a "service" ... in connection with

the transportation of passengers.



Section 202.7 of the Board's regulations explains service or

operation in connection with railroad transportation:

"The service rendered or the operation of equipment or

facilities by persons or companies owned or controlled by or

under common control with a carrier is in connection with

the transportation of passengers or property by

railroad...if such service or operation is reasonably

directly related, functionally or economically, to the

performance of obligations which a company or person or

companies or persons have undertaken as common carrier by

railroad...." (20 CFR 202.7).

In determining whether a company in question provides services to

a railroad company,  courts have read section 1(a)(1)(ii) of the

Act to include services covered by the Interstate Commerce Act as

well as entities that primarily serve the rail carrier

affiliates. The Seventh Circuit Standard Office Building

Corporation v. U.S., 819 F.2d 1371 (7th Cir. 1987) prescribed the

proper approach in determining whether a company is covered by

the Acts.  The Seventh Circuit stated:

"...'performs any service...in connection with

transportation' were intended to exclude services unrelated

to rail transportation, such as operating an amusement park

open to the public on land owned by the railroad and those

who back up the former group.  The Act covers 'substantially



all those organizations which are intimately related to the

transportation of passengers or property by railroad in the

United States.' Id., at 1376.

In Livingston Rebuild Ctr. v Railroad Retirement Board, 970 F.2d

295 (7th Cir. 1992),  the court found that Livingston Rebuild

Center was an "employer" as defined by the Acts.   Livingston

repaired and rebuilt locomotives for an affiliate company,

Montana Rail Link, a covered employer under the Acts. 

Approximately 25% of the Livingston's business came from MRL.

Approximately 95% of the Livington's business was railroad

related.  In finding Livingston as a covered employer the court

examined the applicable statutes and found that a plain reading

of section 1(a)(1)(ii) compelled a conclusion that Livingston was

performing services in connection with railroad transportation.

According to the information Mr. Menzies and Ms. Shenkle

provided, GSCI provides office and maintenance of way services,

which include repair and installation of crossties of ACWR's

property.  GSCI also provides track inspection to insure

compliance with FRA regulations.  ACWR furnishes GSCI all

materials, supplies, tools, and equipment necessary to carry out

these services.  Approximately 80% of GSCI's business comes from

the railroad industry, of which 60% comes from ACWR.  Since GSCI

provides maintenance services that are intimately connected with



railroad operations and is in common control with ACWR, GSCI is

an employer covered by the RRA and RUIA under the holding in

Livingston.

The Board therefore finds that Great Southern Contracting, Inc.

is an employer under the RRA and the RUIA.
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